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A Position Paper on 
HOUSE BILL NO. 4791, “AN ACT PENALIZING THE IMPOSITION OF A ‘NO PERMIT, NO EXAM POLICY’ OR ANY SUCH POLICY THAT PROHIBITS STUDENTS OF POST-SECONDARY AND HIGHER EDUCATION FROM TAKING THEIR MIDTERM OR FINAL EXAMINATIONS DUE TO UNPAID TUITION AND OTHER SCHOOL FEES” introduced by Representatives Raymond V. Palatino, Juan Edgardo M. Angara, Mark A. Villar, Marcelino R. Teodoro, Abigail Faye C. Ferriol & Carlo V. Lopez in this 15th Congress
Prefatory Statement


When this proposed bill was originally crafted, its explanatory note began with a quote from the relevant provision of the 1987 Constitution: “The State shall protect and promote the right of all citizens to quality education at all levels, and shall take appropriate steps to make such accessible to all.” (article XIV Section 1.) This was reinforced by Section 4 of the same article which provides: “The State recognizes the complementary roles of public and private institutions in the educational system and shall exercise reasonable supervision and regulation of all educational institutions.” 

Following that premise, the note explained the bill’s intent to regulate private higher educational institutions only. It argued that notwithstanding the constitutional guarantee, higher education in the country remains largely inaccessible to poor students. 

What is glaringly apparent though from the quoted constitutional provisions is the recognition  of the valuable role that the private sector plays in making higher education available to everyone. The State envisions that if it works in partnership with the private sector, it can ensure that higher education becomes accessible to all.  ACCESSIBILITY, HOWEVER, DOES NOT MEAN ‘FREE.’
Propelled by a CHED issued Memorandum issued sometime in January of 2010
 which requested a “flexibility” in the implementation of a “no permit, no exam” policy of all higher educational institutions, the bill took the next step by penalizing only private higher educational institutions if this policy were to be enacted. The bill also appeared to expand an already existing provision in the “Manual of Regulations for Private Higher Education Institutions” of 2008 particularly section 99 Article 20 thereof which provides that: “No higher education institution shall deny FINAL exams to a student who has outstanding financial obligations, including unpaid tuition and other school fees corresponding to the school term."
This bill, if passed, will ultimately result in “killing” higher educational institutions (HEIs) through its unreasonable and fatal restrictions. It will not make higher education more available but less available, unless the State in lieu of the private higher educational institutions, is willing to provide state public education to all.  With the increased costs the government is undertaking to make K-2 work to enhance the basic education mandated by the Constitution, there are definitely insufficient resources to implement that commitment that would take the place of HEIs. 
Since this policy is ill-prepared in the first place, it should not be enacted.  It would extinguish many private schools, especially the small “cash-tight” operations that perform well. This next step of enacting into law a bad policy that explicitly prohibits the “NO PAYMENT, NO EXAM” PRACTICES in midterm and final exams or any such similar policy truly finds no legitimate basis considering that the previously issued CHED Memorandum was simply a request made in view of prevailing economic conditions of the country. Finally, the proposed penalty is being applied to an existing practice which is deemed necessary for the operation of a school in Philippine conditions where the cash flow of many students do not allow big payments. THIS IS UNREASONABLE AND UNJUST.  
The Catholic Educational Association of the Philippines, thru its National Advocacy Commission, vigorously opposes this measure as it appears to target only private higher educational institutions, unduly restricts the contractual rights and obligations of parties and is tantamount to a deprivation of a property right of private institutions of higher learning without due process of law.  To make matters even more frustrating, the Catholic Educational Association of the Philippines, a national association which comprise 1,252 member schools, was not even afforded the opportunity to air its position as they were excluded from the discussions at the Congressional Public Hearings on this bill. Thus, this position paper. 
Relevant Provisions in the Proposed Bill 


SECTION 2. Declaration of Policy. – It is hereby declared the policy of the State to ensure the accessibility of quality tertiary education and, towards this end, to exercise reasonable regulation of private higher education institutions. This Act pursues this policy by penalizing private higher education institutions that impose a ‘no permit, no exam’ policy or any such policy that prohibits students from taking their periodic or final examinations due to unpaid tuition and other school fees.  (emphasis and underscoring supplied.) 

Arguments:  

The provision is essentially a violation of the equal protection clause as it unduly targets private higher educational institutions without reasonable classification as to the same. 

While the right to quality education is a constitutionally protected right under article XIV section 1, it is also obligatory for the State to ensure that it has the capability to provide the same in terms of quality public schools. In fact article XIV sec. 2 (2) provides that the State shall establish and maintain a system of free public education in the elementary and secondary levels. As regards the right to a tertiary level education however, the same finds no Constitutional guarantee. What follows from the Constitutional mandate is that the State must protect, not undermine, the viability of private HEIs. 
With regard to private schools, the Constitution only provides the State shall exercise reasonable supervision and regulation. Therefore, any law that will be passed regulating private schools must pass the test of “reasonableness.”  More so, when it involves a private institution of higher learning inasmuch as it enjoys academic freedom – as it can decide for itself its aims and objectives and how best to attain them. It is free from outside coercion or interference save possibly when the overriding public welfare calls for some restraint.  This also extends to the persons whom the school chooses to educate in academic freedom.  Persons who come to this institution may need to meet certain qualifications, including financial qualifications.  It is different with State schools with their “no rejection” policy.

While it may be admitted that it is the State’s responsibility to promote and protect the right of Filipino students to quality education at all levels, the same must not be equated with the State being responsible to provide such quality education at all levels. Otherwise, the phraseology of the Constitution would have reflected the same.  Assuming however that the contrary were true, the means employed by the proposed measure is arbitrary and oppressive to private educational institutions of higher learning. Again, what the constitutional mandate simply implies is a collaboration between the private and public HEIS, not the assumption by the State of all educational levels.
If the provision were to be imposed on State universities and colleges, it would be imposed merely on counterpart tuition payments, but the substance of the educational expense remains to be paid largely in part by taxpayer money. But with regard to private universities, tuition income is the “lifeblood” of the school operation, and its payment needs to be guaranteed in the contractual relationship between the school and its clients.  

By targeting only “private higher educational institutions”, the law seems to unwittingly admit that quality education cannot exist in the arena of public schools and therefore, it rests upon the Government to interfere with private contracts existing between students and private schools to ensure that quality education be accessible to all, from the primary up to the tertiary level.  

To that end, it is submitted that the right to a quality private education is not an absolute right as the Constitution also provides: "every citizen has the right to choose a profession or course of study, subject to fair, reasonable and equitable admission and academic requirements.” This would include their obligation to pay the corresponding tuition and fees for the academic discipline that they have enrolled in the private higher educational institution of their choice. 

Other provisions in HB 6799:

SECTION 3. Rights and Obligations of Students. – Students with delinquent fees shall have the right to take an examination. Nevertheless, such students shall be subject to the right of the school concerned to withhold the release or issuance of their school clearance prior to their graduation until all prior delinquencies are fully paid.
SECTION 4.  Penalties. –  Violations of the provisions of this Act shall be punished by the suspension and/or cancellation of the permits of the  offending schools and fine of not less than P30,000.00 but not more than P50,000.00. 

Arguments: 

The proposed measure renders nugatory the concept of “mutuality of contracts” entered into by a student and the university as it subjects one party to perform an obligation unilaterally, notwithstanding the belated compliance of the other party . It is tantamount to an impairment of contractual obligations.  

The Constitutional provision reads: "No law impairing the obligation of contracts shall be passed." It can rightfully be argued that when a student enrolls in a private institution of higher learning, s/he enters into a contract with the school wherein the latter undertakes to provide quality education in the discipline of her choice in exchange for the student’s obligation to pay tuition and fees that essentially fund the maintenance and operation of most private higher educational institutions. 

The proposed measure no longer makes any distinction on what type of exam compared to the existing provision in the MORPHEI and therefore provides a great latitude of one contracting party to belatedly comply with his/her obligation (i.e. pay the tuition and fees) but at the same time, mandate that the other party continuously provide the services it has committed to undertake. It can very well create that scenario where practically, the school shoulders the burden of paying for the teacher’s salaries and overhead expenses until the end of the student’s academic stay in the school (which usually contemplates a four-year period). 

This is not to say that private higher educational institutions are unsympathetic to the financial difficulties experienced by most Filipino families on account of the economic setbacks faced by our country. This is precisely the reason why the Manual of Public Schools included section 99 Article 20 which provides that: “No higher education institution shall deny FINAL exams to a student who has outstanding financial obligations, including unpaid tuition and other school fees corresponding to the school term“ as it is cognizant of the financial burdens experienced by its students. But to compel all private higher educational institutions to extend this policy to include even preliminary and midterm exams, appears to be highly unreasonable and unduly restrictive. 

If this restrictive measure would be passed, all private educational institutions especially those small schools operating in the provinces and other municipalities might find themselves in a situation of “being pushed against the wall”, inasmuch as they are mandated to provide quality of education but would not have the financial means to provide the same, because the tuition and fees that are crucial and necessary for the day-to-day operations of a school are not being collected on time. Where would they obtain the funds needed to pay for their teachers’ salary that becomes due and demandable every 15th and 30th of the month? Where shall the school obtain the money required in maintaining their facilities? 

As private higher educational institutions, it can validly exercise its prerogative to impose rules and regulations, especially when the promulgation of the same is one that promotes the best interest of all the members comprising the university – the faculty, the non-teaching staff and its students, alike.  As such, any rule enacted that involves regulating the obligation of a student to pay his/her tuition and fees in exchange for the kind of education that the private school has been mandated to provide, is something that ought to be left to the discretion of these private educational institutions. 

By passing this measure, its practical effect is to deny a party of its property right without due process of law. 

 Not only are private higher educational institutions imposed an unreasonable burden of shouldering all the expenses necessary for the day to day operations of a school because the student can conveniently opt to pay only at the end of his/her academic term, they also face the possibility of having their licenses suspended and cancelled as well as face the possibility of being imposed a fine for not making sure that they are financially stable enough to run the school. It appears to be a self-defeating measure when a school is expected to provide top-notch education but not be afforded the means to implement the same. 

While CEAP recognizes that there is a constitutionally established right to basic education, guaranteed in the public schools system, the same does not necessarily contemplate the passing of this proposed measure that unduly restricts the right of private educational institutions (particularly higher education institutions) to effectively carry out its day to day operations. It should not impose sanctions deemed confiscatory in nature as to completely disregard the autonomy that is usually being enjoyed by an institution of higher learning.  

While the fundamental law of our land guarantees such basic education in the form of establishing the public schools system, there is no universal right to higher education.  Such a right would need to be established by society based on its ability to create wealth and distribute it equitably.

� CHED Memorandum Order No. 02-2010 which essentially provides: “In view of the ongoing premises, all concerned HEIs are hereby requested to extend all possible assistance to students with outstanding balances in tuition and other fees due to financial difficulties. They shall extend utmost flexibility in the implementation of the 'no permit, no exam' policy they are adopting, if any, and any such policies that prohibit students from taking their periodic or final exams due to unpaid school accounts. “





